
 
 
 
 
 
Submission to consultation          September 2010  
 
 
Review of Social Housing Regulation  
 

The Association of Retained Council Housing was set up for councils whose tenants 
have chosen the local authority as their landlord. ARCH brings councils who own and 
manage housing together to get the best deal for their tenants. These are crucial times 
for social housing. The way affordable homes are delivered, financed and regulated is 
changing. Around 100 local authorities own and manage 800,000 properties and 
ARCH wants to make sure that a brighter future for council tenants is secured. 

 
Introduction 
 
ARCH welcomes the opportunity to respond to the review of social housing 
regulation. The Association believes that the future of housing regulation needs to 
ensure transparency, a localised approach, intervene on a exceptions basis, 
demonstrably add value, be efficient and accountable.  Retained stock authorities are 
keen to ensure that social housing providers’ performance promotes excellence and 
quality services for our tenants and residents. The performance and responsiveness to 
tenant and leaseholder demands is of social landlords is of vital importance for the 
future of places. 
 
The current regulatory regime 
 
It has been a continuing concern of ARCH that there has been a failure on the part of 
the TSA to recognise the fundamental differences between council delivery of 
housing management services and housing association organisation and delivery. The 
most fundamental issues have arisen in respect to the lack of recognition of the 
established scrutiny and accountability arrangements that are part and parcel of the 
local council/councillor structure.  Effectively the regulatory framework and indeed 
approach to its implementation has been a shoe horning in of council housing services 
to a framework that fits how housing associations are organised.  



 
We are also concerned that the current regulatory regime has not included regulation 
for leaseholder and private renters on our estates. Any new regime should include 
them from its inception.   
 
Notwithstanding this ARCH does believe that the ‘co-regulatory’ approach adopted 
by the TSA should remain if it can be clearly demonstrated that it delivers additional 
value to council tenants. Landlords should be subject to a ‘light touch’ approach, with 
regulatory intervention being risk and exceptions based. We think it is right, for 
example, that the regulatory framework does not require landlords to routinely report 
to the regulator, but instead to produce an annual report to their tenants, so their 
service performance is transparent and value for money demonstrated. 
 
ARCH also agrees with the current regulatory frameworks emphasis on localities and 
sees this as an fundamental strength in respect to council housing (geographically 
concentrated in one borough) and potential weakness in respect to housing association 
which can be scattered over many local authority areas. We support the Act’s 
requirement on landlords to contribute to the delivery of local strategies and local area 
co-operation. However, whilst the housing association sector might need direction in 
this respect such co-operation is part and parcel of council housing sector delivery 
(e.g. council housing management services sit alongside housing advice and homeless 
services, work in the same organisation that delivers social care and ASB reduction 
services).   
 
The standards framework which emerged after a long debate is a sensible statement of 
what tenants’ basic expectations should be (though such a national statement can only 
ever be a starting point for thinking about what needs to happen locally). However, 
we believe that it is longer and more complex than such a statement needs to be. 
 
We feel the more successful aspects of current arrangements came about because of 
the strength of the arguments made by the sector, rather than because they are what 
the TSA would have done if left to its own devices.  The current approach also seeks 
to do far too much at a national level, with a complexity and expense which diverts 
resources from the front line. This has the potential for organisations to focus too 
much on what national regulators want and not enough on the needs of tenants and 
leaseholders and the places where they live.    
 
The Future of Social Housing Regulation 
 
ARCH is of the view that the council housing management sector is very different to 
the housing association sector. ARCH would therefore urge the Secretary of State to 
seriously consider deregistering local council housing landlords where there are no 
concerns or issues that have been raised by the TSA or the Audit Commission. ARCH 
believes that the Secretary of State can do this under powers delegated to him under 
the Housing and Regeneration Act 2008.  
 
If the regulation remains co-regulatory ARCH believes that the future approach to 
social housing regulation should adopt the following principles: 
 



- there are really two approaches to future regulation which are not necessarily 
mutually exclusive. One based on the ability of tenants and ARCH believes 
leaseholders and councils (being statutory housing authorities)  to identify to 
a regulatory body where they believe a registered landlord is not meeting the 
standards. The second based on a set of established parameters which a 
housing management service can be judged by (similar to the BVPI regime). 
It is appreciated that the second of these options is rather swimming against 
the tide of localism however if a regulatory regime is to be put in place it is 
better to have clear measures rather than what is currently is place which is a 
set of standards that can be open to interpretation.  

 
- external mechanisms at local or national level should only come into play 

where there is a very serious risk to financial and/or service performance 
which the organisation itself has been unable to remedy 

 
- local council and housing association landlords are different. They work 

under different financial constraints and rules and their tenants in some 
fundamental respects have different rights (e.g. council tenants and 
leaseholder have the right to manage themselves). If there is to be co-
regulation the set of parameters to assess service delivery and performance 
need to focus on measurement of common areas of activity with any annual 
report/plan providing the opportunity for the social landlord to provide an 
analysis of performance and identify service improvement(s) where it/they 
are needed.      

 
- there should be no duplication of regulation. For councils governance 

arrangements and financial viability are assessed through the annual council 
wide audit process so any standards in this respect should continue to not 
apply to council landlords. Additionally, the regulatory framework should 
guard against regulatory creep. It is all to easy for a regulatory body to 
slowly accrue responsibilities (often at the behest of government ministers or 
departments) which has the potential to cause confusion (a good example of 
this is the TSAs involvement in health and safety matters relating to fire risk 
assessments).  

 
- ARCH do not agree that council tenants should pay any form of levy to 

support a regulatory regime. If the regime works on an exceptions and 
intervention basis ARCHs first preference is that the regulatory body 
charges that social landlord for its time where poor service delivery is 
demonstrated. If there is to be some form of levy ARCH would want to see 
appropriate governance arrangements put in place which would ensure 
accountability to both tenants and social landlords in terms of activity and 
cost.   

 
- it should not be the purpose of external mechanisms to impose on landlords 

and their customers someone else’s view of how best they should operate 
 
- as now ARCH would want to see a regulatory regime which only instructs or 

directs when the social landlord in question has failed to remedy any issues 
identified with service delivery.  



 
- confidence of private lenders in the housing association sector, must not be 

put at risk.    
 
It is important that decisions on social housing performance and regulation are taken 
alongside decisions on other important current debates, including how financial audit 
of councils will be undertaken following the abolition of the Audit Commission, the 
review of the Housing Revenue Account and work that needs to be undertaken to 
develop and deliver on localism.    
 
A Localised Approach to Self Regulation  
 
ARCH believes that the outcome of this review should be the adoption of a localised 
approach to self regulation which council social housing landlords are well positioned 
to delivery. The Association believes that this approach will provide a cost effective, 
transparent and tenant and resident focussed regulatory regime.  
 
As identified above ARCH in general are supportive of the existing service standards 
and in many respects the regulatory framework with its emphasis on co-regulation. It 
is not supportive of an unwieldy bureaucracy, intervention where this is unnecessary, 
any regulatory body that has the potential to become more interventionist or a body 
that is not accountable in terms of activity and cost to tenants and social landlords. It 
is supportive of a robust independent national body, to maintain effective scrutiny of 
housing providers and in a very last resort (and where all other mechanisms have 
failed), to correct serious and significant service failure. 
 
ARCH do agree that  individual landlords must work to ensure they are transparent, 
respond to and involve their tenants effectively, and seek continuous improvement in 
the services they provide to tenants and taxpayers. This should then be demonstrated 
through the annual report and potentially a limited set of common performance 
indicators being reported.  
 
ARCH members are supportive of the concept of local panels however whether this 
should become part and parcel of a new regulatory framework is another matter. This 
level of detail should be left to tenants and residents to determine working with their 
social landlord. One reason for this for councils is the evident weakness of the current 
regulatory regime which is for social tenants only and therefore effectively excludes 
leaseholders, private renters living on estates and indeed other local residents who 
might live in the neighbourhood. The approach to establishing area panels for 
councils is likely to be very different from the approach taken by housing 
associations. Indeed area co-operation may well be demonstrated on the part of 
housing associations, for instance, by active participation in council initiated Area 
Panels chaired by Ward Councillors. 
 
In respect to developing the concept of local panels ARCH members would be more 
than happy to participate in any discussions that might take place in terms of further 
developing the local panel model. However we urge consideration of the following: 
 

- For council landlords panels should include both tenant and leaseholder 
representation. Terms of reference etc. should be agreed with resident 



attending and should be regularly reviewed.  
 

-    Councils should be encouraged to explore the potential for including other 
residents in the area on panels where wider issues are explored or are of 
importance (e.g. wider neighbourhood issues).  

 
- Panels would receive regular performance reports which would provide for 

area and where available regional/national comparison. What was reported and 
the format would again be subject to agreement. Where performance was 
below target the social landlord would of course need to identify actions being 
taken to improve performance.  

 
- It is likely that mechanisms would be put in place to escalate issues where they 

are not resolved at the local panels firstly through local mediation and 
secondly where the parameters of the issue fit to the national scrutiny body 

 
- Local panels should actively involve tenants in the review of and driving up of 

performance and in ensuring that housing services provide value for money. 
Tenant representatives should be key members of local panels to ensure 
effective tenant representation.  

 
Local panels should be a mechanism for making co-regulation work effectively. 
Where they make sense local panels may involve local RSL landlords and as 
identified above local residents regardless of the tenure. Panels should provide 
constructive challenge to the council as a landlord as well as challenging independent 
housing associations. As identified above, certainly for council run landlord services, 
they should involve local ward councillors and be structured to allow representation to 
be made to council executive members or where housing associations are involved to 
that housing association board (as well as to executive members).  
 
The majority of council landlords will already have some form of Area Panel 
structure. They are likely to be structured on the basis of resident association 
representatives attending on behalf of local residents. The majority of council social 
landlords will have compacts in place which identify how issues arising from the 
Panels can be escalated where they are unresolved.  
 
The continuing challenges are well recognised for all social landlords and that is how 
to maintain the effectiveness of these arrangements and how to account of the views 
of  harder to reach groups (this is unlikely to be through formal structures but through 
dedicated resources being used to seek out views). The new challenges presented by 
the localism agenda identifies the potential weaknesses in a regulatory regime that 
includes social tenants but excludes leaseholders and indeed other residents. The 
challenge for Councils anyway is how they might widen the remit of current 
participatory structures  to consider a range of local issues whilst retaining the 
integrity of their panel and scrutiny structures.  The reality is that these matters can 
only be determined at a local level. 
 
Legal Basis  
 
It should be noted that there is no need to legislate to establish the concept of Local 
Panels although the coalition government may wish to take the opportunity to 



consolidate existing legislation. Involvement of this type is not new and does not 
require a regulatory body to ensure it continues certainly for council landlords. 
 
Section 21 of the Local Government Act 2000 gives councils powers to create and 
manage overview and scrutiny committees to review and scrutinise decisions made, 
and to make reports and recommendations on matters that affect the authority’s area.  
In addition the Local Government and Public Involvement in Health Act 2007 
contains a Duty to Involve, (which became effective in April 2009). This Duty 
requires councils to involve representatives of people who are likely to be affected by, 
or have an interest in, the exercise of a Local Authority. There is an expectation that 
involvement would include provision of information, consultation or some other form 
of involvement, which may include: 
 

- Influencing or direct participation in decision making 
- Giving feedback on services, outcomes, decisions or policies 
- Involvement in design of policies or services 
- Involvement in assessment of services 

 
What happens when the local process doesn’t work? 
 
It is ARCH’s belief that all landlords should aim for excellence. However, ARCH 
acknowledges that there may be the occasion when housing providers fail in their 
performance. When this happens and the local arrangements for co-regulation have 
not been able to get improvement and redress for tenants. We propose that there 
should be a backstop national regulator whose role it should be to call failed landlords 
to account.   
 
Who will trigger inspection/risk based approach? We believe that the risk based 
approach adopted by the TSA should remain, whatever replaces it should remain light 
touch. A regulator should only really get involved where there is significant service 
failure which has not been resolved locally.   
 
Referral to the back stop regulator should only be initiated where:  
 
1. They will need to show that they have followed the local process to address the 

problem 
2. That the landlord has systemically failed to comply with the recommendations of 

the local process.  
 
We do not support the HCA being responsible for the regulation of landlord services 
although appreciate the potential benefits and dis-benefits of housing association 
financial viability and governance being reviewed and guaranteed by the HCA. Any 
regulatory regime should be lean, should have the capacity and skills to assess any 
issues in relation to management services being referred to them, have the trust of 
tenants, leaseholders and social landlords and be accountable. As identified above any 
regulator should not have the ability to expand its regulatory role and should be 
required to demonstrate “added value” where tenants are required to pay for it.  
 
The Ombudsman Service as Regulator  
 



Given that regulation should only work on an exceptions basis there is merit in 
considering a role for a reconfigured and expanded a Ombudsman service.   
 
However, currently the Ombudsman service is not set up as a regulator or to 
undertake regulatory functions. They are experienced at and used to dealing with 
individual complaints. Whilst the Ombudsman has a key role to play in addressing 
individual tenant grievance cases, this is a distinct role from tackling generalised poor 
or mediocre performance.   Some aspects of performance (for example aspects of 
health and safety) may also not be immediately obvious to tenants.  
 
The clear risk for social landlords is that the regulatory regime put in place is not fit 
for purpose on a number of levels. Therefore the recommendations arising out of the 
review will need to identify not just the proposed structure and operation of the new 
regulatory regime but its competence to fulfil that role. 
 
Conclusions 
 
The social housing sector is currently working through a major refocus in regulation 
with the recent changes introduced by the TSA. Other current policy developments 
and the squeeze on public spending are also creating a whole series of other 
challenges and risks.  Care needs to be taken to ensure that the transition to new 
arrangements is planned and managed carefully.  
 
The preference for ARCH members is that those council housing management 
services which have been identified by the TSA as meeting the current national 
standards are de-registered. This would be on the basis that a regulatory regime is 
unnecessary and an additional cost that social tenants do not need and should not bear.   
 
The scale of central regulation should be minimal. Social landlords have been set on a 
clear path to deliver co-regulation. Social landlords should continue to report 
progress, activity and outcomes in this respect through the production of an Annual 
Report for residents. Where there are significant issues arising in respect to service 
delivery these should be dealt with and indeed escalated through local review 
structures before being considered any external regulator.  
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